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EXHIBIT [R) sor 7.

STATE OF NORTH CAROLINA 1! U 'THE GENERAL COURT OF JUSTICE

-
e i pSUBERIOR COURT DIVISION
COUNTY OF GUILFORD P o e T 97 CrS 23656, 39581

e G G

. 9B CrS 23484, 99 CrS 2324148

- —
o /) i

: . o / L. ! F
STATE OF NORTH CAROLINA, S C /0
v. - ORDER
THEODORE MEAD KIMBLE,
Defendant.

This matter is before the Court ona paﬁe; wntmgﬁled by thc;:zllerk on October
29, 2003. It is captioned “Motion for Appropriat Reli f’and is signed by the defendant

acting pro se.

In the motion, the defendant alleges:ixjx}éﬁ'e_ 1stanceof counsel, in that his
‘dismissed pursuant to plea - -

** trial lawyer promised the conspiracy charge would be
. agreement, that his lawyer told him the reason the dismissal wasn’t in the plea agreement
- was because the deal was secret, that the conspiracy charge was not so dismissed, and
. that he received an additional sentence for conspiracy; that he was tricked and deceived
/ . in unspecified ways by his attorneys into waiving indictment by the grand jury to eight
. counts of solicitation to commit murder which chargeswere not supported by any
evidence other than the testimony of “a known habitual liar, thief, homosexual™ that his
~ attorneys told him if he did not accept the plea bargaigihglwduld get the death penalty
. “for sure;” that one of his attorneys had a conflict of interest in that the attorney had,
while serving as a judge of the Superior Court, carlier sentenced the defendant for an

carlier conviction; that defendant’s attorney on appeal did not raise all of these various
- Relief on his behalf; that his attorneys failed and refused to
. assist him when he filed rav
“star” witness, who then disappeared

.. errors before the North Carolina Court of Appeals; that his appellate counsel refused to
- file a Motion for Appropriate : 1t his ¢
his pro se motion to withdraw his guilty plea; and that his -
attorneys failed to get an affidavit from defendant’s ¢
after defendant’s attorneys allowed the District Attorney to threaten the witness.

The defendant further alleges that the sentences imposed were illegal and
. unauthorized by law in unspecified ways; that the state failed to provide the defendant
and the Court with the results ofa pre-sentence investigation report.in violation of his S
' right to due process; that the new arson charge, to,which defendant pled guilty violated his R
right against double jeopardy, having previously, d smlssedby the state; that the ' o LT
District Attorney threatened various, witnesses f defendant that if they testified for.
the defendant they would be prosecuted for oth s thus. iving him of !{e




witnesses; and that the defendant was on unspecified medication on thé day he pled guilty
and did not know what he was doing. . ’

A review of the file, including the decision by thé North Carolina Court of
Appeals, shows the following facts of record:

1. On 7 April 1997, Defendant was indicted by a Guilford County grand jury for
first-degree murder based on the death of Patricia Gail Kimble (Kimble), Defendarit's
wife. The indictment alleged Kimble was murdered on 9 October 1995. On 3 November
1997, Defendant was indicted for arson and conspiracy to commit first- degree murder
based on the 9 October 1995 incident, and on 6 July 1998, Defendant was indicted for
first-degree arson based on the 9 October 1995 incident. Finally, on 28 January 1999, the
State filed bills of information charging Defendant with eight counts of solicitation to
‘commit first-degree murder. The eight counts of »solicitatio_n'to_ commit first-degree
R urder related to incidents that occurred after the 9 October 1995 death of Kimble.
2. Cn 25 Jenuary 1999, Defendant pled guilty to _;sécond-deg'ree murder, conspiracy
to commit first-degree murder, and first-degree arson. Defendant also pled guilty to the
eight counts of solicitation to commit first-degree muiger: Sentencing was continued.
3. On 26 February 1999, Defendant filed a pro se motion to withdraw his guilty
pleas on the ground he was “pressured into [his] earlier plea.” The trial court
. subsequently held a hearing on the motion. At the conclusion of the hearing, the trial
.+ court denied Defendant's motion to withdraw his guilty pleas.
4, On 4 March 1999 through 5 March 1999, the trial court held Defendant's
sentencing hearing. At the conclusion of the hearing, the trial court found aggravating
* and mitigating factors existed as to some of the crimes, . The defendant was sentenced
o consistently with his plea agreement. ‘ SRR .
CT~ 5. Defendant thereafter filed a Notice of Appeal:; The Court entered appellate entries
and appointed the Appellate Defender to represent the defendant.  The Court of Appeals

found no error.

Based on the record, the Court concl_udeé_ tha

o ters an unconditional guilty plea
¥ waives all non-jurisdictional defects in the proceedin including constitutional violations
" that occurred before entry of the plea. See State v. Reynolds, 298 N.C. 380, 395, 259
6594 843, 852 (1979) ("When a criminal defendant has solemly admitted in open court
that he is in fact guilty of the offense with which he is charged, he may not thereafter
raise independent claims relating to the deprivation of constitutional rights that occurred
prior to the entry of the guilty.”) By pleading guilty, defendant has waived his claims
- concerning the alleged defects in the indictment and concerning the prosecutor’s conduct;
" as to the latter, the defendant was aware of all the fa ; he now claims show prosecutorial .
misconduct at the time he pled guilty based on the uments he provided with his o
~ motion. Moreover, when 2 defendant plead's'ﬂg‘ui‘lt”f;’,% he state no longer has to prove its . -
case beyond a reasonable doubt. By his plea, the’ da s waive ‘argument he . R
_ had that the State’s evidence was insufficien NI

1. A defendant who voluntarily and mtelhgently




- charge and denied that any promises other than those

Blackledge v. Allison, 431 U.S. at 73-74. Only extra dinary cir

e AT ) S,

2. A person is presumed competent. "Everyone is presumed to be sane until the
contrary appears.” Ridingsv. Ridings, 55 N.C.App. 630, 633, 286 S.E.2d 614, 616, disc.
rev. denied, 305 N.C. 586 (1982). The judge who a_ccépted,defendant’s guilty plea had
the opportunity to examine the defendant in person, and thereafter found the defendant

“competent to proceed. Nothing in the defendant’s motion and attachments gives rise to

any question about his ability to understand the nature and object of the proceedings
against him, to comprehend his own situation, or to assist counsel i a rational way.,
NCGS § 15A-1001. Defendant’s unsupported post-conviction assertions that he was
incompetent at the time of the guilty plea because hewastakmg medicine do not
overcome the Court’s properly entered findings and do not require an evidentiary

hearing.

3. The record further shows that the defehciant_ was éétiéﬁed with his attorneys when

‘He pled guilty. The defendant at that time stated under oath that he was satisfied with his

attorney’s services. Moreover, the defendant has:alr,evady had the opportunity for a
nearing on this issue in front of the judge who accepted his guilty plea and who sentenced
him, when the matter was raised by the defendant in his motion to set aside the guilty

plea. Any error in that decision should have been raised on appeal. The defendant’s
motion does not raise a question of fact and even ifit did, it is procedurally barred.

4. A guilty plea is not voluntary and mtelhgcntunlessu is','féﬁtered by one fully
aware of the direct consequences, including the actual value of any commitments made to

" him by the court, prosecutor, ot his own counsel.'"," Brady v. United States, 397 U.S.

742, 755,25 L. Ed. 2d 747, 760 (1970) (quoting Shelton v. United States, 246 F.2d 101,
115 (5th Cir. 1957) (Tuttle, J., dissenting)); Bryant v. Cherry, 687 F.2d 48, 49 (4th.Cir.
1982), cert. denied, 459 U.S. 1073, 74 L. Ed. 2d 637, and is not "the product of such
factors as misunderstanding, duress, or misrepresentation by others." Blackledge v.
Allison, 431 U.S. 63, 75, 52 L. Ed. 2d 136, 147-148 (1977); State v. Love, 56 N.C. App.

501, 289 S.E.2d 870 (1982).

The defendant’s claim that his lawyers told him the conspiracy charge would be
dismissed is belied by the record, including his own sworn statement and his attorneys’
certification. The record unambiguously reveals that the defendant was correctly
informed of the applicable maximum sentence and that there was no promise made to
him that the conspiracy charge would be dismissed.” The defendant swore that no other
promises had been made to him, and he signed a plea agreement that did not contain any
other promises: State V. Wilkins, 131 N.C. App. 220 (1998)(Defendant knew or should
have known that she did not have a plea agreement with the State where the defendant
signed a plea transcript which detailed the charge to which she was pleading guilty but

" contained no plea agreement.) Moreover, he was asked in open court about his plea

agreement and he did not inform the Court at that time that he had been guaranteed

in the plea agreement had been

" Jismissal of the conspiracy charge and indeed specifically pled guilty to the conspiracy

made. This unambiguous record creates a “formi béﬁi@:"’ to defendant’s claim.
mstances would .




[y
.

entitle defendant to relief. Blackledge v. Allison, 43 lUS at 80 n.19. There are no such

extraordinary circumstances here and absolutely no independent indicia that the

" defendant’s claim has merit. Cf. United States v. Cervantes, 132 F.3d 1106, 1110 (5m

Cir. 1998)(must be independent indicia of the likely merit of defendant’s allegationsy’
such as one or more affidavits from reliable third parties). -

5. ’ Every criminal defendant is entitled to the effectlveasswtanc of counsel. .
Strickland v. Washington, 466 U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984)"
Strickland establishes a two-prong test for ineffective assistance of counsel: first, that

counsel’s performance must fall below an objective standardof reasonableness, and

~ second, that the deficient representation must be so serious as to deprive defendant ofa
' fair trial. See State v. Braswell, 312 N.C. 553, 324 S.E.2d 241 (1985) (adopting

Strickland standard for ineffective assistance claims).” Here, the defendant has failed to
raise any issues of material fact about his attorneys’ representation or the specific effect

. of the alleged conflict of interest. While he has made a laundry list of allegations, they
* are unsupported by any competent evidence. Moreover, there has been no showing thata =

different result would have obtained had defense counsel handled anyone of these -
matters differently. Finally, as noted above, the defendant stated under oath at the time of
his guilty plea that he was satisfied with his attorneys and he has already had a hearing on
many of the issues he raises in the Motion for Appropriate Relief when he his motion to
withdraw his guilty plea was heard. SRR e

6. The sentencing report is on file herein and there lS no evidence that it was not
- available to the trial court and to the defendant before entencing. Even if it was not, that
. is not a constitutional violation. FloAnm e '

7. An attorney appointed to represent a cnmmal fdveféﬁdént on appeal has no
obligation to file a Motion for Appropriate Relief on behalf of that criminal defendant.

the defendant’s claims that the sentences

8. There is nothing in the record to support

_he received are illegal. The sentences he received arevahd and within the ranges allowed

by the legislature for the crimes to which the defépdaht

pled guilty. -
It is therefore ORDERED that: = |

The Defendant’s Motion for Appropriate R? DENIED

: : 2. The Clerk shall mail a copy of this Order_'t_;o' the defendant, to the District Attorney

for the Eighteenth Judicial District, and to th
Corrections. »

 This _@Q_O__ day of {L’OL il 2003
7

 Superi

e North Carolina Department of
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A. After my brother -- yes. I mean as far as writing
it over, yes. But I had‘it way before his trial.

Q. And all those witnesses had testified, and their
names and addresses were in the record, and in fact your
private investigator had already talked to them; isn’t
that right, sir?

A. I believe I gave most of the information to my
attérneys and where to find them.

MR. PANOSH: ©No further.

MR. ZIMMERMAN: ' Nothing further, Your Honor.

THE COURT: Come down, please.

(Witness stood aside.)

THE COURT: Will there be any further
evidence for the defendant on the issue of judgment?

MR. ZIMMERMAN: On the issue of what, Your
Honor?

THE COURT: Judgment.

MR. % TMMERMAN : Yes, sir. If Your Honor
pleases, just keeping in mind what Your Honor has
indicated back in the corridor a little bit ago about
continuing either today or going tomorrow, I want to
bring it to the Court’s attention whatever the Court
wishes, and I want to let you know that we had subpoenaed
a Mrs. Yvonne Johnson of One Step Further, 621 Eugene

Court, Suite 101, here in Greensboro. She has done a
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presentence diagnostic study on this, uh, a report on
Theodore Mead Kimble. She sounded like she was at
death’s door when I got her on the telephone. I
apologize. That’s at least one of those rings on here.
Uh, she can’t get out of bed. 8She’s sick. She couldn’t
get the report here today, but she said she could get it
here tomorrow.

THE COURT: Has the report been prepared at
this time, Mr. Zimmerman?

MR. ZIMMERMAN: ' That is my information. I

have not seen same.

THE COURT: Let me have you do this. If
you’ll make arrangements to have that report picked up,
collected and have it delivered to the Chambers upstairs
first thing tomorrow morning, I will take the opportunity
to review it before the session convenes, and that will
save whatever amount of time it would take otherwise to
review it.

MR. ZIMMERMAN: All right.

THE COURT: Just have it please delivered to
the Judge’s Chambers tomorrow morning as soon as
possible, as early as possible.

Mr. Panosh -- would that be the balance of
your evidence, Mr. Zimmerman?

MR. ZIMMERMAN: That would be the balance.
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THE COURT: I understood, Mr. Panosh, you
intend to offer victim impact evidence for the State on
the issue of judgment?

MR. PANOSH: Yes, Your Honor. Under the
statute, they would like to address the Court. I have
some of them in writing, and I could pro?ide each, and
give the defense these. But they would like to read them
into the record and speak to Your Honor.

THE COURT: All right. We’ll recess for the
evening at this time then. ' We’ll reconvene at 9:30 in
the morning. And I will ask you again, Counsel, to
deliver the sentence report to the Chambers prior to that
time.

(A recess was taken at 5:53 p.m.)

(Court reconvened on March 5, 1999 at 9:35 a.m.)

(All parties present.)

THE COURT: Mr. Zimmerman, with regard to the
presentence report you discussed last evening, is that
available?

MR. ZIMMERMAN: If Your Honor please, I’ve
been calling ever since 8:00, and I don’t believe One
Step opens till 9:00. Mrs. Johnson is still ill, but she
-- my secretary sald that she was going to go over to One

Step and then have it brought over here. Perhaps we
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could go ahead and hear the victim statements, it will
probably be here.

Anybody here from One Step? Yvonne Johnson?

THE COURT: Mr. Panosh, are you ready to
proceed with your evidence at this stage?

MR. PANOSH: Yes, sir.

THE COURT: All right, you may proceed.

MR. PANOSH: Your Honor, the victim’s family

wantse to address the Court. First is Pétricia Kimble’s

N
A}

father.

Go ahead and give your name and then say what
you want to say.
MRS. BLAKLEY: My name is Sheila Blakley.
I'm Patricia Blakley Kimble’s mother.
| THE COURT: Ma’am, can I ask you to speak up,
please. I’'m having some difficulty hearing you.

MRS. BLAKLEY: All right. I am Sheila
Blakley Kimble’s mother. On October the 9th at 9:35 I
had a phone céll, and that was my daughter-in-law’s
parents. Let me rephrase that. They were knocking at
the door, and I got up and that’s when my nightmare
began. That was the worstest (sic) thing I’ve ever been
in in my life. Through the grace of God and faith and
strength He’s given me, that’s why I can stand here

today. And through our lives, our lives have changed
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right up to the time of her execution. That just shows
you not a mitigating factor, that shows that he’s a cold
blooded murderer. He planned this and he had the ability
to hug and kiss his wife knowing that he was about to
kill her to collect the insurance money.

This defendant, Your Honor, livesvin a world
of bombs and silencers and sniper rifles. He just feels
that anybody who gets in his way, he should be able to
eliminate. We ask you to sentence him remembering that.

B
Ay

Thank you.

THE COURT: All right, thank you. Mr.

Zimmerman, are you prepared to tender your sentencing

memorandum?

MR. ZIMMERMAN: We don’t have it at this
point in time, if Your Honor please. If Your Honor would
be kind enough to consider a short recess, I’ll check one
more time and see what the problem is. This witness has
been subpoenaed since two weeks ago. And she was just
deathly ill yesterday. Iiapologize for having the phone
ringing in the courtroom. That was her calling me
yesterday. Shevcouldn't get out of the bed. 'It’s this
flu going around, and I can understand it because I had
some of that before I had my other problem.

MR. PANOSH: May we approach?

THE COURT: Yes, sir.
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MR. ZIMMERMAN: Absolutely satisfactory with
the defendant.

(Counsel approach the bench.)

THE COURT: Counsel, the Court will provide
you with a recess to attempt to provide that element of
evidence.

Court will be in temporary recess, Sheriff.
(A recess was taken.)

(All parties present.)

MR. ZIMMERMAN: \If Your Honor pleases, the
defense appreciates Your Honor’s thoughtful and serious
consideration of the presentence study, and apologizes
for the delay..

THE COURT: That’s no need to apologize,
Counsel. In this matter I’m anxious to have all the
evidence that any party wishes to produce.

Is there any further evidence at this time
for the State or for the defendant?

MR. PANOSH: No, thank you, Your Honor.

MR. CRUMPLER: ©No, Your Honor.

THE COURT: Is there any further matters
before the Court enters judgment?

MR. PANOSH: No, Your Honor.

THE COURT: Judgment of this Court shall.be

entered first in case 97 CRS 39581, wherein the defendant
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